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Abstract

Al-ljarah al-Muntahiyah bi al-Tamlik is a form of contract that is widely used in today's Islamic
banking system. This paper discusses the forms of al-ljarah al-Muntahiyah bi al-Tamlik and its
Jurisprudential adaptation as well as the steps of its application, its advantages and how to
end this type of contract. Also, the most important findings of this study are discussed. This
article uses the documentation method as a method of data collection and content analysis
as a data analysis method. The findings shows al-ljarah al-Muntahiyah bi al-Tamlik contract
is one of the most important contracts. It offers a lot of benefits for the basic needs of many
people in the society. The contract also contributes to the economic development of Islamic
banks and economic institutions that aim to develop their activities in relation to this type of
contract.
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Introduction

It is a well-known fact that the trade has spread with expanded areas and its contracts have
become complicated. In addition, the West has come up with various types of business
contract which our scholars have not yet investigated either through research or fatwah (legal
opinion). Also, the contemporary scholars have not agreed upon these types of business
contract. To recognize the origin of these transactions, attention should be paid to their
meaning. Nevertheless, these types of transaction have been presented in relation to Shariah
(Islamic law) and attempted to prove things, such as some types of companies. Scholars have
responded much to issues such as the benefits of banks and insurance while some aspects
remain multifaceted, including al-ljarah al-Muntahiyah bi al-Tamlik, and the most important
features of this type of contract are complexity and composition. There is disagreement
amongst scholars on this type of contract in relation to its permissibility and prohibition. This
study focuses on the meaning and forms of this type of contract, as well as its jurisprudential
adaptation, advantages, steps and termination.
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Definition of al-ljarah al-Muntahiyah bi al-Tamlik

First: Legal definition of al-ljarah al-Muntahiyah bi al-Tamlik

al-ljarah al-Muntahiyah bi al-Tamlik defined as a contract intended for reconciliation between
rent and sale. In this contract, the tenant is required to pay a higher amount than the regular
rental value. After expiry of the period of contract, the tenant becomes the owner of the
rented property (Badawi, 1989).

Al-Zuhaili (2002) believes that al-ljarah al-Muntahiyah bi al-Tamlik is: the ownership of
benefit of certain objects such as goods and equipment for a certain period of time with a
known fee that is usually higher than the normal rental value. In this contract, the ownership
of the rented property shall be transferred to the tenant on the basis of a previous promise
to own the property at the end or during the contract period after payment of all the rental
dues or installments, by a new contract, that is to be owned by an independent contract,
which is either a endowment or a sale. This could be done with a new contract, meaning that
the ownership shall be completed under a different contract, either a endowment (hiba) or a
sale (al-Zuhaili, 2002).

Forms of al-ljarah al-Muntahiyah bi al-Tamlik and its Jurisprudential Adaptation

The first form: Hire sale or rent associated with sale

This contract is one of the first forms of al-ljarah al-Muntahiyah bi al-Tamlik. It appeared in
Britain in 1846, and it is one of the most common forms of this contract, especially in
commercial banks and non-Islamic financial institutions. Ownership of the rented property is
transferred to the tenant after completing the rental payments. This this form of contract, the
ownership of the rented property is automatically transferred from lessor to tenant without
any new contract (al-Masri, 2002):

Adaptation of this form of contract in Islamic Jurisprudence

In order to properly adapt this type of contract, there is a need to consider the conditions that
accompany it. It must be adopted if found suitable and rejected if unsuitable. Also, it is not
possible to say that these conditions have transformed the contract from a lease contractinto
a sale contract. This is because the parties involved in the contract focus on a lease contract
not a sale contract. Therefore, this type of contract is not the same as sale contract.

Can the contract be an unresolved sale where the installments paid by the tenant serves as
the price? In this regard, the difference is that the installments are paid as a rent for the leased
property. Therefore, how can these installments become the price for the leased property at
the end of the period? Converting the price for the leased property in the subsequent contract
does not conform to the rules which specify that each contract has its own provisions and
effects.

Based on the above, it becomes clear that the ownership of the leased property is transferred
to the tenant as soon as the last rent is automatically paid. This is done without a new contract
or a price other than the amount paid as rental installments for the leased property during
the specified period (Al-Shazali, 1988).

Some scholars went on to find an alternative form of this type of contract, so that it becomes
free from legal prohibitions. This form of contract is as follows: A sale contract is formulated,
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stipulating that the buyer has no any kind of comportment over the sold item (whether
netting agreement or endowment) until all the payments are made, otherwise the contract is
terminated. The payment of premiums shall be the installments paid for the rented property.
The buyer takes control of the property after payment of all the installments, otherwise the
seller takes possession of the property. Nevertheless, the installments paid during the
previous period can managed by deducting the actual rental value from the installments paid
during this period, in addition to compensation for damage suffered by the seller from such
breach (Al-Shazali, 1988).

The second form: al-ljarah al-Muntahiyah bi al-Tamlik through endowment
This form of contract is applied by entering into a lease agreement with a promise from the
lessor to donate the rented property after payment of all the installments (Ahmed, 2000).

Legal adaptation of this form of contract

According to the decision of the Islamic Jurisprudence Council, al-ljarah al-Muntahiyah bi al-
Tamlik may be accompanied by promise of ownership either through endowment or sale. This
decision stipulates that the promise of donating the assets at the end of the contract is
permissible by a separate contract. It also provided for the transfer of ownership of the
property to the lessee at the end of the contract period, in fulfillment of a previous promise
to own the property (Qalah, 2007).

The third form: al-ljarah al-Muntahiyah bi al-Tamlik through gradual sale of the rented
property

In this form of contract, the parties agree to make successive and consecutive leasing
contracts for the share owned by the lessor from the rented property at reach contract
period. The tenant pays an amount of money equivalent to the portion at each rental period
and pays another amount of money to buy shares or parts of the same rented property. This
form of property is implemented by the Islamic Residential Cooperative Society in Toronto,
Canada (Qahaf, 2000).

Legal adaptation of this form of contract

It is clear that this form of contract includes: agreement on the contract and on the gradual
sale of the rented property. Therefore, the condition of this contract is the benefit of the
property as well as the property itself by dividing such property into joint stocks. An amount
is paid in addition to the payment of each rental installment for the purchase of a number of
shares. The periodic installment shall consist of a fixed amount (specified in the contract) for
all installments. Each installment consists of a cumulative share that corresponds to the
original price of the rented property, as well as a diminishing share that corresponds to a
calculated cost based on the amount of the remaining parts of the original price (Qahaf, 2000).

Based on the above, this contract is considered as a contract between sale and rent, provided

that the sale is cumulative and the rent is diminishing for the same condition, and both sale
and rent are related to the same property.
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The fourth form: al-ljarah al-Muntahiyah bi al-Tamlik contract through sale after the
payment of rental installments

This form of contract is different from the first form of contract as it consists of two contracts.
The first is a rent contract and the second is a sale contract after the end of the contract
period. Nevertheless, the first form consists of only one contract (Muhammad, 2004).

This form of contract has two conditions:

Condition 1: The price is symbolic.

Condition 2: The price is not symbolic.

In both cases, the price is predetermined, and the contract is not left to be determined by the
market price at the time of conclusion of the contract (Qahaf, 2000).

Legal adaptation of this form of contract

The jurists of Constitutional Law considered this form of contract as a sale contract at a
reduced price. Nevertheless, its adaptation to Islamic jurisprudence explicitly forbids it to be
a lease contract. The provisions and effects of this contract during the period are intended for
lease contract not sale contract. Its provisions and effects are only intended for a sale contract
after the expiration of the period of lease contract as well as the obligations made by the
contract, including the payment of all rental installments. Therefore, this contract can be
formulated as an alternative to the other forms of contract explained, namely: a sale contract
in which the tenant has no any kind of comportment over the property (whether netting
agreement or endowment) until all the payments are made in the agreed manner (al-Saber,
1429H).

The fifth form: al-ljarah al-Muntahiyah bi al-Takhyeer

This is one of the common forms of the financial lease contract (Ahmed, 2000). The owner of
the rented property sells the property to the tenant at a specified price on the basis of market
price, or extension of the contract period to another period, or return of the rented property
to its owner, meaning that the tenant has to choose between these three conditions. The
contract can also be formulated as a lease contract, allowing the lessee to use the rented
property for a specified payment in a known lease period. This is done with a binding promise
made by the lessor to grand the tenant the right to three things upon completion of the
contract period:

1. Extension of the contract period to another period.
2. Return of the rented property to the financial institution or its owner.

3. Ownership of the rented property at a price to be considered in determining the amounts
previously paid (as rent installments). This price is specified at the beginning of the contract,
or with market price upon completion of the contract (Al-Hafi, 1421H).

Legal adaptation of this form of contract

This form of contract consists of adding a condition (option of purchase) to one of the forms
of Al-ljarah Al-Muntahiyah Bi Al-Tamlik contract:

1. Al-ljarah al-Muntahiyah bi al-Tamlik by selling at a symbolic or non-symbolic price.

2. Al-ljarah al-Muntahiyah bi al-Tamlik through gradual sale.
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3. Al-ljarah al-Muntahiyah bi al-Tamlik through endowment.

It is appropriate to discuss on the adaptation of each form of contract above. Each of these
forms consists of purchase with an open condition placed by the lessor. The adaptation of the
forms of contract with condition is not different form the adaptation of those without
condition.

In other words, if the purchase option is added before the end of the lease period when the
property is transferred to the lessee by selling at a symbolic price or by endowment, both
forms are adjusted as installment sales. This adaptation does not change if the tenant uses
his/her right to buy the rest of property based on the condition added to this form of contract,
in which the property is transferred to the lessee when the gradual sale of the rented property
is completed. Also, the adaptation of this form does not change. It is a cumulative sale and
diminishing rent on the same property. The purpose of the purchase option is to hasten the
procession of the property (by the tenant) and terminate of the contract by transferring the
ownership to the tenant (Muhammad, 2004).

The sixth form: ljaara Mubtadiah bi al-Tamlik

This is a form of contract in which the property is told to the tenant at the beginning of the
contract period with exclusion of the property from the sale for the contract period, and then
the excluded sale benefits are sold to the same buyer of the property with a lease contract
for the specified period (Qahaf, 2000).

Legal adaptation of this form of contract
This form of contract is considered as a complete sale under the condition that the sale
benefits are excluded for a specified period of time (Muhammad) %’.

Steps for the Implementation of al-ljarah al-Muntahiyah bi al-Tamlik

This contract is implemented according to the following steps (Al-Zuhaili, 2002).

1. The customer shows his/her desire to initiate the contract by requesting the material,
such as machine or car.

2. The bank buys and own the material requested by the customer, receives the material
and pays its owner.

3. Itis possible that the Bank does not receive the machine or car, but the client is entrusted
to receive it and notify the Bank about its suitability based on the required specifications.

4. The Bank rents out the machine or car to its customer at a particular amount for a
specified period. Then, the Bank issues a promise to the customer to own the machine or
car if all rental installments are paid, either by endowment or by selling at a symbolic or
actual price agreed upon.

5. The Bank waives its ownership of the rented property, for example the machine or car,
with a new contract upon expiry of the rent period. The tenant pays all the specified
installments according to the promise, either endowment or sale, and then the ownership
of the property is transferred to the tenant.
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Advantages of this Contract (al-Maghribi, 2013)
Al-ljarah al-Muntahiyah bi al-Tamlik contract has several advantages, such as:

It is flexible and easy to manage, and it allows both parties to revise (increase or decrease)
the value of the rental installments at the end of the contract period and enter into a new
period.

It is a legitimate contract according to sources of Fatwas (legal opinion in Islamic Law).

It allows the tenant to own the leased asset through obligation to pay rental installments,
where he/she becomes a beneficiary of the property. The tenant is also assured to own the
property by paying the last installment. The bank also retains the owner of the contracted
property and does not waive the ownership whether by endowment or sale at a symbolic or
actual price until all the installments agreed upon are paid by the tenant.

Termination of the Lease Contract: The contract ends with one of the following:

1. Damage of the rented property which results in loss of the intended benefit in the
contract. For example, the contract ends if the car damages due to an accident and cannot
be repaired to achieve the desired benefit (Legal Evidence Series for Islamic Banking,
Islamic Guide to Leasing, 1998).

2. Expiry of the contract period: Islamic jurists have agreed that /jarah contract ends upon
expiry of the specified period, and the tenant must return the property to the lessor
(Shura Sharia Investment Company for Leasing, 2017).

3. Termination of the lease contract due to defect, which signifies deficiency in value and
shows difference in price. The jurists have agreed that if there is a defect, the tenant has
the options of either paying the rent or terminating the contract (Legal Evidence Series
for Islamic Banking, Islamic Guide to Leasing, 1998).

4. ljara contract ends with sale, and then a new lease contract may be initiated on different
terms from the first contract (Al-Bashir, 2014).

5. According to Hanafi doctrine, ljarah contract also ends with the death of one of the
parties, unlike other schools of thought (Al-Magribi, 2013).

Findings

Al-ljarah al-Muntahiyah bi al-Tamlik contract is one of the most important contracts which
offers a lot of benefits for the basic needs of many people in the society. In addition, this
contract contributes to the economic development of Islamic banks and economic institutions
that aim to develop their activities in relation to this type of contract.

The guarantee of the rented property during the contract period is given to the lessor and the
tenant takes care of the property.

The lessor’s responsibility is limited to necessary maintenance and repair in order to enable
the lessee to benefit from the rented property. However, maintenance to obtain benefits and
periodic maintenance are the tenant’s responsibility.
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