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Abstract 
Preference shares have received a variety of innovations to allow its usage according to the 
Shariah framework. Among the innovations is the application of tanazul. However, tanazul 
has sparked controversy following the inherent Shariah issues in the current practice. This 
article aims to propose suitable shariah parameters for conditional hibah products to be 
structured in preference shares. This article is a qualitative study, which used the content 
analysis approach. The findings showed that the Shariah parameters for conditional hibah to 
be structured in preference shares are: conditional hibah cannot be used for purposes that 
are conflicting with the Shariah, the preparation of the two contracts of conditional hibah 
must be done separately, the specified conditions must be the recognized ones and their 
implementation is feasible, conditional hibah must be based on partners' agreement, the 
sighah in the first contract must demonstrate elements of promise and binding nature in the 
future, and the profit determination is in ratio or percentage not in a fixed amount. Therefore, 
relevant parties should comply with the stipulated Shariah parameters when offering 
preference share products to Muslim investors. This action can increase the confidence of 
Muslim investors in the products and indirectly will increase the reputation of the Islamic 
capital market. This study is critical in order to ensure the Islamic preference shares can 
compete with the common preference shares. Hence, the construction of specific Shariah 
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parameters for conditional hibah to be structured in preference shares is vital for progressive 
and more effective implementation that complies with the Shariah requirement. 
Keywords: Shariah, Parameter, Conditional Hibah, Preference Shares 
 
Introduction  
The Shariah provides guidelines for all religious and worldly affairs, including the commercial 
and civil dealings. The guidelines aim to prevent the occurrence of injustice, which will lead 
to dispute, gharar, jahalah and maysir and a myriad of businesses that Islam prohibits. The 
same goes with conditional hibah in preference shares, which is the central focus of this study. 
It is critical to pay attention to conditional hibah parameters because the usage in preference 
shares is relatively new. Typically, an innovation in a contract will face various shortcomings 
and challenges; however, those will be resolved over time and with the ijtihad of scholars in 
new problems. 
Preference share is among the products offered by Islamic Capital Market (ICM) that provides 
privilege to the stockholders compared to the common stockholders. Generally, preference 
share is assumed as a hybrid instrument, which combines the characteristics of equity and 
loan. To date, there is still no specific standard that spells out the status of preference shares 
whether they must be treated as an equity or a liability. Therefore, preference shares can be 
categorized as equity or liability or both, depending on the terms and conditions in the 
agreement. 
Meanwhile, conditional hibah is a concept that has great potential and an instrument worthy 
of being considered to encourage innovations and to increase the flexibility in the structuring 
of Islamic financial products in the present time (Azman, 2012). Hibah has the potential as a 
contract in Islamic financial system. The position of hibah as tabarrucat contract causes it to 
be unaffected by the presence of gharar that can harm mucawaḍat contract. Hibah is often 
seen as a solution to some of the inherent problems in the Islamic finance industry in these 
modern days. A similar situation also occurs in ICM especially in preference shares as they 
frequently encounter with various problems concerning with Shariah compliancy due to the 
urge to compromise with the current requirements and innovations that are taking place in 
the industry. The use of conditional hibah in preference shares must comply with specific 
parameters to ensure its implementation meets the principles of Shariah as well as free from 
elements that Islam prohibits such as interest (riba), uncertainty or risk (gharar), gambling 
(maysir) and others. 
This study examined the application of conditional hibah as an appropriate alternative to 
tanazul. Since conditional hibah is relatively new and the proposal to structure it in preference 
shares is still in its infancy stage, thus the study on Shariah parameters is necessary because 
to date, exclusive Shariah parameters for conditional hibah has not yet existed. The 
conditional hibah concept can probably be used in non-cumulative preference shares in order 
to encourage innovations and to add flexibility in the products and operation without 
involving Shariah compliance issues. Therefore, there is a need for a research to develop the 
Shariah parameters for conditional hibah to be structured in preference shares. 
 
Conditional Hibah Concept 
Hibah is a form of giving that is beneficial to the recipient either in the form of property or 
non-property (Nasrul, et. al 2017). Based on fiqh terminology, the mazhab scholars have 
defined hibah in a various manner of utterances.  The Hanafi scholars have defined hibah as 
the giving of ownership of something without expecting a return. According to the Maliki 
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scholars, hibah is the giving of the essence of ownership to the hibah recipient without 
expecting any form of return. Meanwhile, the Hanbali scholars have defined hibah as the 
giving of ownership of an existing property by adults that are capable of managing the 
property while they are still alive, and without any form of exchange (al-Jaziri, 2003).  
The Shafici scholars have divided the definition of hibah into general and specific terms (al-
cAsqalanim 2000; al-Sharbini, 2000). The general definition of hibah refers to the giving of 
ownership that is consciously performed when one is still alive, which includes charity, gifts 
and hibah. Meanwhile, the specific definition of hibah refers solely to hibah without involving 
charity or gifts (al-Jaziri, 2003).  Therefore, hibah according to Shafici scholars is the giving of 
ownership transfer without an expectation for a return to the giver, which is performed 
voluntarily when the giver is still alive and is subjected to specific tenets (al-Nawawi, 1991; al-
Mutici  t.th; al-Qalyubi & cUmayrah, 1956; al-Ramli, 2003; al-Ansari, 1998).  
From the law perspective, hibah is known as a gift inter vivos, which means a form of a gift of 
property given to the members of the heir or anyone upon the person's wish, performed 
voluntarily without expectation of return and the gift is not specified to a particular intention 
(Nasrul H., 2015).  The basis behind the act of hibah centres on one's love for the recipient as 
a form of aid as well as an appreciation (Muhammad & Saed, 2015). This definition is derived 
from the scholars' definitions that hibah is a gift that transfers ownership with the absence of 
an expectation of return (al-cAyni, 2000; al-Qadiri, 1997; al-Maliki, 1981; al-Nawawi, 2005; 
Ibn Qudamah, 1994; al-Buhuti, 1983).  
Apart from that, some contemporary scholars have defined hibah from the terminological 
point of view. However, all of the definitions the writers presented contain almost similar 
meanings, which is hibah is a contract of voluntarily giving the ownership of a  property cain 
without any replacement or return from one party to another while they are still alive (Mohd, 
2008; Hazira, 2009;  Saed, et. al 2010; Nasrul, 2012; Akmal, 2013). Also, most of the definitions 
that the contemporary scholars presented also contain meanings that are almost similar with 
the definition presented by al-Nawawi and al-Sharbini, which is the gift of ownership of 
something without return that is performed voluntarily and while one is still alive (al-Mutici 
t.th; al-Sharbini, 2000).  
Syarat (condition) is an Arabic origin word that means turning something into an obligation 
and complying with the obligation (al-Fayruz, 2005). In other words, syarat obliges or binds 
something that has yet existed upon something that has already existed by the use of specific 
sighah (al-Hamawi, 1985). When observed, syarat and tacliq share something almost similar, 
which is the act of attaching or binding something onto something else. This circumstance is 
caused by tacliq, which is one of the types of condition that can be present in a contract.  
Therefore, the general syarat covers tacliq, taqyid and iḍafah (Kamil, 2017).  

Based on these definitions, conditional hibah can be concluded as the giving of hibah 
that is based on a condition or based on tacliq by the occurrence of a circumstance in the 
hibah contract. In this concept, hibah will only be effective when a specified condition has 
taken place. In other words, when the specified condition has occurred, then the hibah 
contract will come into effect.  For example, a statement, "if Ahmad comes, I will give this 
house to you as hibah". Based on the  example, when a particular condition occurs, which is 
"Ahmad comes", the hibah, which is the giving of the house will become valid. On the 
contrary, if the condition required does not occur, then the hibah will be deemed 
automatically revoked (al-Khafif, 2008).  
 
 



INTERNATIONAL JOURNAL OF ACADEMIC RESEARCH IN BUSINESS AND SOCIAL SCIENCES 
Vol. 1 0 , No. 11, 2020, E-ISSN: 2222-6990 © 2020 

109 

Proposed Hibah Parameters in Preference shares  
The development of each contract of conditional hibah requires specific ḍawabiṭ. Therefore, 
an explicit parameter is vital as the guidelines to ensure the use of conditional hibah in 
preference shares complies with the Shariah. Generally, the principles of conditional hibah 
provide an opportunity that can be used in preference shares contract. Nevertheless, a study 
has to be done to examine how the principles of conditional hibah are structured in 
preference shares. Thus, it is hoped that the parameters developed can serve as the ḍawabiṭ 
to avoid the use of conditional hibah that Shariah prohibits. Among the parameters that must 
be observed in the use of conditional hibah in preference shares contract are:  

a. The purposes for the use must comply with the Shariah 
Hibah is a contract that Islam encourages. It is also a contract that belongs in a category known 
as tabarrucat. Hence, the elements of riba will not affect the tabarrucat contract as riba only 
exists in mucawaḍat maliyyah contract. Even though the elements of riba do not affect 
conditional hibah, yet any activity within the conditional hibah cannot be used for purposes 
that are against the Shariah or haram such as deceptive riba (Azman, 2012). For example, "If 
the revenue in the preference shares is less than the expected value, I promise I will give hibah 
to suffice it." Therefore, it is crucial to ensure that the inclusion of any tacliq or condition in a 
hibah contract does not alter its original nature from tabarruc to mucawaḍat. This is because 
changes in the original nature will corrupt the validity of the contract and the conditions when 
riba elements are present. 

b. The preparation of two contracts must be done separately 
Conditional hibah comprises of two conditional contracts that must be prepared separately. 
Firstly, the agreement to give hibah and secondly; the conditional hibah becomes effective 
when the conditions specified in the preliminary agreement have already taken place. 
Therefore, both of the contracts must produce different effects. That is, the first contract is 
only an agreement between two contracting parties to give hibah of a person’s rights in the 
future, and the agreement shall only bind in the future. On the contrary, the second contract 
that is the conditions specified in the preliminary agreement have actually occurred, the 
occurrence prompts the conditional hibah to become effective immediately. Therefore, it 
means that the giving of hibah takes place when the contract subject exists, which is at the 
end of the contract. This circumstance also goes along with the hadith of Rasulullah SAW, 
which serves as the core foundation of this study, which is   فيما إلا  عتق  ولا   ، تملك  فيما  إلا  طلاق  لا 
  . تملك

c. The prescribed conditions must be recognized conditions and their implementation 
is feasible  

Conditional hibah uses conditional sighah such as iḍafah, tawqit and tacliq (Tyabji, 1949). The 
law of this conditional hibah depends on the status of the prescribed conditions, whether 
they are permissible (harus) or fasid (Nasrul, 2011). In other words, the prescribed conditions 
play a pivotal role in ensuring the law of conditional hibah. Therefore, there must be an 
assurance that the conditions prescribed must be reasonable and recognized by the Shariah. 
Among others, the conditions allotted in a conditional hibah must be the ones that do not 
negate the meaning of hibah, which is the giving of property ownership voluntarily (Saed, et. 
al, 2012). In this study context, the parties involved must perform hibah voluntarily without 
coercion from others. For example, a common stockholder must willingly give hibah of his 
ownership to a preference shareholder and vice versa. Therefore, the partners' agreement is 
crucial to ensure that each party performs the hibah contract voluntarily without being 
coerced.    
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Besides, the conditions prescribed must not prevent the recipient from performing tasarruf 
or any transaction on the property received as hibah (Saed, et. al, 2012). In the context of this 
study, when a common stockholder has given hibah of the ownership of his or her property 
to a preference shareholder, thus the preference shareholder has the liberty to perform 
tasarruf with the property he or she received as hibah. This is because hibah is one of the 
means for absolute ownership. Therefore, the owner of the property has the freedom to 
perform transactions that are permissible in Islam (Mohd et.al, 2006). Moreover, the scholars 
have also ruled that the conditions that prohibit the hibah recipient from performing 
transactions on the hibah property received as void (Saed, et. al, 2012).  
Furthermore, the conditions prescribed must not be the ones considered impossible to occur. 
In other words, the conditions must be reasonable. Therefore, conditions that are unfeasible 
or unreasonable will indirectly be void. An example of unreasonable condition in the giving of 
hibah is for a person to fly into the sky without using any equipment (al-Sharbini 2000). In the 
context of this study, a prescribed condition that is considered reasonable is the giving of 
hibah by one party to the other, either the common stockholder or the preference 
shareholder is a profit is generated or otherwise.  
Besides the conditions prescribed must be reasonable, they must also authentically exist. This 
circumstance concurs with the fundamental of this study, which is based on the hadith of 
Rasulullah SAW,  لا طلاق إلا فيما تملك ، ولا عتق إلا فيما تملك. Therefore, when one of the possibilities 
takes place, whether profit or loss, the giving of hibah will become effective and binds the 
parties who are involved in the agreement.  
Besides that, the conditions prescribed in conditional hibah must also be the conditions that 
are aligned with the law and ethics. The setting of conditions that do not respect the law and 
ethics will cause the conditions to be invalid. An example of such condition is the hibah given 
by a man to his former wife with the condition that the former wife will not remarry for the 
rest of her life. In such circumstance, the condition prescribed is void, but the hibah is valid 
(al-Sharbini, 2000). 
 

d. Partners' agreement is a must 
Partners' agreement is the most crucial aspect that determines the validity of a signed 
contract. The assurance of the agreement can be derived based on the willingness of the 
partners to sign a contract. A signed contract will be valid as agreed upon when every partner 
involved in the signing process has expressed the willingness and agreement with the contract 
and its conditions. Therefore, if coercion is involved in the signing of the contract, its 
implementation will not occur. 
In Islam, willingness is the core foundation that must be present in all actions to produce 
certain rights and obligations or to transfer certain rights from a person to another person (al-
Khafif, 2008; Abu Zahrah, 1996). The contract shall be implemented when all of the 
contracting parties are pleased with the conditions prescribed. However, if the contract does 
not conform to the Shariah, the execution of the contract is still not permissible. 
 

e. The Sighah in the first contract must demonstrate elements of promise and binding 
nature in the future  

Pronouncement adopted in the first contract must show elements of promise and binding 
nature in the future. An example of such condition is “I promise I will give hibah of my profit 
when the profit generated in the future is lesser than the profit expected value”. The 
statement shows elements of both conditions because in conditional hibah, the first contract 
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is considered equal to a promise and the promise has a binding nature. This aspect is 
mentioned in a fiqh method that is لازمة تكون التعاليق بصورة المواعيد, which means promises in 
the form of tacliq are binding in nature (Azman, 2012).  
The pronouncement must also contain elements that lead to the act of making hibah contract 
in the future, not in the present time. The presence of willingness between the two parties is 
necessary and does not contain any form of coercion whatsoever from any party to undertake 
such promise. Once the promise has been made, the hibah must be realistically undertaken 
as agreed in the agreement. The hibah given will result the effect of ownership transfer from 
a party to another.  
Besides, the promise made is also binding, which is any party that has promised to give hibah 
of his or her rights is obliged and committed to fulfilling his or her promise when the 
conditions prescribed has actually taken place in the future. In other words, when a 
circumstance within the conditions in the preliminary agreement has taken place, therefore, 
the agreed parties must fulfil one's promise to give hibah of one's rights to the other party.  

f. The determination of profit is in the form of a ratio or percentage, not in the form 
of a fixed amount.  

Generally, a profit is an additional value or return or wage of the capitals and efforts invested 
by business operators (Louis, 1956). In Arabic, profit is known as al-ribh (Syauqi, 2004), which 
originated from the term rabiha that means an increase in business activity (Ibn Manzur, n.d.; 
Abadi, 2005; al-Zabidi, 1969). Terminologically, profit means an increase of capital as a result 
of investment activities that are recognized by the Shariah such as businesses, industries and 
activities alike, which is obtained after the deduction of all the costs involved in the efforts to 
produce a profit (Shamsiah, 2002).  
Similarly, profit is defined as an increase that is produced from the capital through the 
activities of property exchange from a particular condition to another like buying and selling 
(Hammad, 2008). Moreover, other scholars stated that a profit is an amount that is produced 
from the surplus of a capital and expenditure amount after all costs spent have been deducted 
via the property exchange activities such as businesses, investments, services and others (Ab 
Rahim, 2012). 
The determination of a profit is made at the beginning of a contract (Zuhayli,1985) that is 
during the promise being bound via an agreement document. The rates of profit and loss 
specified must be transparent so that each of the partners is aware of his or her rights in the 
company's earnings (Ibn Qudamah, 1997; al-Kasani, 2003; Ibn Rushd, 1415H). Unclear profit 
and loss rates will cause the signed contract becoming fasid (al-Khafif, 2009). The distribution 
of profits must also be based on the nett profits, which is after the deduction of all the 
company's managerial costs (Khairun, 2013). This is based on the following methods (al-
Zaylaci 1315H):  
 لا رب  ح إلا بعد سلامة رأس المال 
Meaning: 
There is no profit until the return of the capital. 
The rates for a profit must be in the form of a ratio or percentage (al-Kasani, 2003). The ratio 
or percentage of a profit must be based on the profit produced not on the ratio of capital 
contribution by the partners (Khairun, 2013; Darwish, Alzayed, & Ahmed, 2020). For example, 
a ratio based on 40:60 or a percentage such as one party receives 40 percent, and the other 
receives 60 percent (Ibn Qudamah, 1997; Rasyad, 1981). Therefore, the rates of a profit 
cannot be set in a fixed amount, for example, RM3000, because such practice is against the 
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muqtaḍa caqd and it will nullify the signed contract (Rasyad, 1981; al-Sawi 1990). 
Nevertheless, the ratio or percentage set must be based on the agreement of all partners.  
 
Conclusion 
This study proposes suitable shariah parameters for conditional hibah products to be 
structured in preference shares. The recommendation of the application of conditional hibah 
in preference shares structuring is an alternative solution to tanazul. The purpose of the 
recommendation is to fulfil the demand of Muslim investors so that the products and the 
implementation comply with the Shariah principles. Hence, there is a need for a complete 
Shariah parameter for conditional hibah products in order to serve as the guidelines in 
ensuring the implementation of the contract conforms with the Shariah principles. The 
validity and invalidity of conditional hibah status in the structuring of preference shares can 
also be determined based on the Shariah parameters of conditional hibah recommended. 
Abandonment of the conditional hibah parameters will corrupt the contract; consequently, 
the implication is that the abrogation of rights will also not occur between common 
stockholders and preference shareholders.  
Among the parameters recommended are the conditional hibah cannot be used for purposes 
that are conflicting with the Shariah, the two hibah contracts must be prepared separately, 
the conditions prescribed must be the recognized ones and their implementation is feasible, 
the contract must be based on partners' agreement, the sighah in the first contract must 
demonstrate the elements of promise and binding nature in the future, and the 
determination of profits must be in the form of ratio or percentage, not in the form of fixed 
amount.  Fundamentally, the argument on the parameters constructed in this article is based 
on Shariah evidence and experts’ opinions.  This study also suggests that the conditional hibah 
in the preference shares structuring to comply with the parameters recommended ensuring 
the products and their implementation receive Shariah-compliant value.  This study also 
hopes that the suggestion to structure conditional hibah into preference shares can 
completely fulfil the needs of Muslim investors who need investment products that 
comprehensively comply with the Shariah principles.   
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