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Abstract

The terms bona vacantia and ownerless property have been used interchangeably which
refers to assets or goods that do not have an owner. Every year, the number of unclaimed
estates in Malaysia is constantly rising and the call for a better regulation and management
of bona vacantia estates has never been more important. This paper aims to enhance the
administration of bona vacantia in west Malaysia by referring Singapore and the United
Kingdom in light of potential for cross-jurisdictional use of the framework. The doctrinal
analysis was adopted by analysing the current primary and secondary materials which
includes statutory provisions, journal articles, books and other legal and non-legal literatures.
The study finds key features of each of the jurisdiction as well as important similarities and
differences that could be useful to be implemented in Malaysia. As a recommendation,
Malaysian authority may take advantage on interest payment for any claim made by the
beneficiary up to certain years in order to encourage beneficiaries to cooperate together to
claim the estates in question immediately. Further, by introducing Unclaimed Estates
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Websites may be able to provide accessibility of information and platform for long lost
beneficiaries or relatives to meet up virtually.

Keywords: Bona vacantia, Baitulmal, Government, Bona Vacantia Division, Governement
Legal Department.

Introduction

Bona vacantia is a Latin term that refers to assets or goods that do not have an owner (Halim
et al, 2019). According to Kuek & Tay (2013), the term has been used interchangeably with
ownerless property which carries the same message when it comes to a legal term. It worth
noting that the administration and management of bona vacantia varies depending on the
state's jurisdiction. With the aim of enhancing the administration of bona vacantia in
Malaysia, this paper first analyses the existing management of bona vacantia in Malaysia.
Next, the same will be discussed and scrutinised with references to Singapore and United
Kingdom. This article will later highlights the similarities and differences of the administration
and regulation of bona vacantia in three (3) different jurisdictions. These details were
analysed by legal interpretation and comparative assessment (Haniff, Hakimah & Ismail,
2019).

The Administration of Bona Vacantia in Malaysia

The number of unclaimed estates in Malaysia is constantly rising and among factor that
contributes it is due to the increasing number of legal heirs who found it difficult to cooperate
among them in order to acquire the transfer of wealth and develop it diligently (Yusoff, 2019).
Aziz (2016) in his report stated that as of 2016, the total amount of unclaimed inheritance
estate in Malaysia is worth approximately RM60 billion. In additions, Halim, Noor & Arshad
(2018) stated that there are several types of unclaimed estates namely unclaimed money,
undistributed fund and bona vacantia which remain hitherto uncertain and not specifically
identified, thus leading to the peculiarities of unclaimed estates in the administration of the
deceased’s estate in Malaysia. To add insult to the injury, the existence of various laws that
governs different types of unclaimed estates has led to the distinctive methods in the
administration and management of such estates. In other words, more properties will be left
unattended and the call for a better regulation and management of bona vacantia estates has
never been more important (Halim & Yusoff, 2019).

In west Malaysia, the dual system has been used in estate matters, depending on the
deceased's religion. As a consequence, separate sets of personal laws have authority over the
administration of bona vacantia. The bona vacantia estates, whether immovable or movable,
are reverted to Baitulmal for Muslims. For Non-Muslims on the other hand, have their
movable property vested in the Federal Consolidated Fund or known as Yang Di-Pertuan
Agong! (YDPA) Fund, while their immovable property is accrued to the State Authority.

For muslim, several statutes govern the matter of bona vacantia which are Federal
Constitution, Small Estates (Distribution) Act 1955 and National Land Code 1965. Pursuant to

! Supreme Lord of Malaysia
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Item 1, List Il (State List), Ninth Schedule of Malaysia Federal Constitution, the Islamic law only
applies to Muslim personal laws which includes succession, intestate, testate and Baitulmal.?
Next, by virtue of Section 351 of National Land Code 1965, the alienated land shall be
reverted to and vested in the State Authority under Section 351 of the National Land Code of
1965, which specifies the death of a proprietor without successor.
1) “Where any Land Administrator-
(a) receives evidence from which he is satisfied that the proprietor of any alienated
land (in this section referred to as the original proprietor) has died, and
(b) is also satisfied that no petition has been filed for a grant of representation to the
estate of the original proprietor, and that no petition for the distribution of that estate
has been lodged under the Small Estates (Distribution) Act 1955, he may make, or
cause to be made, an endorsement to that effect on the register document of title to
the land.
(3) As soon as may be after the making of any such endorsement, the Land
Administrator shall, by notice in the Gazette in Form 23A, declare-
(a) that the original proprietor of the land appears to have died without successors;
and
(b) that the land will revert to the State Authority, or in the case of an undivided share
in land, will become vested in the State Authority at the end of the period of one year
beginning with the date on which the notice is published unless by that time one of
the following requirements has been fulfilled.
(6) If none of the requirements specified in any such notice has been fulfilled by the
end of the said period or, as the case may be, the period as so extended, the land to
which the notice relates shall thereupon (but subject always to the provisions of any
law for the time being in force relating to bait-ul-mal) revert to the State Authority as
if it had been forfeited pursuant to the provisions of Part Eight, or become vested in
the State Authority, as the case may be.”

The Baitulmal’s right to the deceased’s estate has also been recognised by statute in
the proviso to Section 13(1) of the Small Estates (Distribution) Act 1955. The section states
that:

“Provided that where there is in force any written law relating to Baitulmal the

Collector shall before distributing any part of the estate of a deceased Muslim satisfy

himself that any share of the estate which is due to the baitulmal has been duly paid

or proper provision made for the payment thereof.”

In Islamic law, the law of faraid states that there are three (3) situations where
Baitulmal will inherit the estate of a deceased. First, when a Muslim who has no relatives to
inherit his estates (Al-Zuhayli & Wahbah ibn Mustafa, nd). Second, when there is no surviving
heir to take the balance (asabah) of the deceased's land. Third, according to Tyabiji (1940),
the legitimate heir may exist but is barred from inheriting the land. This kind of situation

2 According to Nor (2015), baitulmal is a store treasury or property house which manages all
properties and financial resources of Muslims community.
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happen when the heir belongs to the category of zawi al-arham (relatives), the heir follows a
different faith or the heir caused the death of the deceased (Salim, 2012).

The administration of bona vacantia for non-Muslims, on the other hand, anticipates
any custom that will divide and subsist the remainder of the estate according to the
Distribution Act 1958 (Sihombing, 1981). By virtue of Section 4 of the Distribution Act 1958,
the provision provides:

4. (1) “The distribution of the movable property of a person deceased shall be

regulated by the law of the country in which he was domiciled at the time of his death.

(2) The distribution of the immovable property of a person deceased intestate shall be

regulated by this Act wherever he may have been domiciled at the time of his death.”

In addition, Section 6 of the Distribution Act 1958 lays out the scheme for intestacy
distribution. Section 6(1) of the Distribution Act 1958 provides as follows:

(j) “In default of any person taking an absolute interest under the foregoing provisions

the Government shall be entitled to the whole of the estate except insofar as the same

consists of land.”

In addition, Section 24 of the Civil Law Act of 1956 contains a provision for non-
Muslims' bona vacantia. The section said:

24. “When aright to the personal estate of any person who dies intestate without next
of kin has accrued to the Government, the personal estate or the proceeds thereof
shall form part of the Consolidated Fund and shall be appropriated as part of the Fund
to such public purposes as the Yang di-Pertuan Agong from time to time thinks proper
and directs:

Provided that the Yang di-Pertuan Agong may by warrant order the transfer of the
whole or any part of such personal estate or the proceeds thereof to any person who
shall establish to the satisfaction of the Yang di-Pertuan Agong any equitable or moral
claim thereto.”

Notably, the Federal Constitution stipulates on the Federal Consolidated Fund as
below:

97.(1) “All revenues and moneys howsoever raised or received by the Federation shall,

subject to the provisions of this Constitution and of federal law, be paid into and form

one fund, to be known as the Federal Consolidated Fund.

(2) All revenues and moneys howsoever raised or received by a State shall, subject to

Clause (3) and to any law, be paid into and form one fund, to be known as the

Consolidated Fund of that State.

(3) If in accordance with State law or in respect of the Federal Territories of Kuala

Lumpur, Labuan and Putrajaya, in accordance with federal law any Zakat, Fitrah,

Baitulmal, or similar Islamic religious revenue is raised, it shall be paid into a separate

fund and shall not be paid out except under the authority of State law or federal law,

as the case may be.

(4) Unless the context otherwise requires, any reference in this Constitution to the

Consolidated Fund shall be construed as a reference to the Federal Consolidated

Fund.”
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Furthermore, bona vacantia applies when a deceased person who is entitled to a
pecuniary legacy under a will has died without a next of kin, or when there is intestacy as to
the residuary estate and the testator has no next of kin, or where there is intestacy as to the
residuary estate because the will does not have a residuary clause and the testator has no
relatives (Halim, Noor & Arshad, 2018).

The Administration of bona vacantia in Singapore

In Singapore, the administration of bona vacantia is regulated by a different set of personal
laws. By virtue of Section 27 of the Civil Law Act (Cap. 43), bona vacantia of the estates of
non-Muslims are accrued to the Government. The section provides as follows:

1) “This section applies —

a) where aright to the estate of any person who dies (whether before, on,
or after the date of commencement of Section 2 of the Civil Law
[Amendment] Act 2012) intestate without next of kin has accrued to the
Government; or

b) where a right to the property of any person who dies (whether before,
on, or after the date of commencement of Section 2 of the Civil Law
[Amendment] Act 2012) has accrued to the Government as a result of
disposal under such written law as the Minister may, by order, publish
in the Gazette, prescribed for the purposes of this section.

2) Where a right to any estate or property upon the death of a person as
mentioned in Subsection (1) has accrued to the Government, such estate,
property, or part thereof that is not land, or where such estate or property, or
part thereof is land and that land is sold, its proceeds, shall form part of the
Consolidated Fund.”

In exercise of the powers conferred by Section 27(1)(b) of the Civil Law Act, the
Minister for Law makes the Order cited as the Civil Law (Bona Vacantia Laws) Order 2013.
This order states the following prescribed laws for properties which may accrue bona
vacantia, namely Sections 24(3A) and 25 of the Central Provident Fund Act (Cap. 36); Section
6 of the Child Development Co-Savings Act (Cap. 38A); and Sections 16 and 16H of the
Education Endowment and Savings Schemes Act (Cap. 87A).

The provision for bona vacantia estates can also be found in Section 7 of the Intestate
Succession Act (Cap. 146) which outlines that “in the default of distribution under Rules 1 to
8 of this section, the Government shall be entitled to the whole of the estate.”3 However, by

3 Section 7, Intestate Succession Act (Cap. 146):

In effecting such distribution, the following rules shall be observed:

Rule 1: “If an intestate dies leaving a surviving spouse, no issue, and no parent, the spouse
shall be entitled to the whole of the estate.”

Rule 2: “If an intestate dies leaving a surviving spouse and issue, the spouse shall be entitled
to one-half of the estate.”

Rule 3: “Subject to the rights of the surviving spouse, if any, the estate (both as to the
undistributed portion and the reversionary interest) of an intestate who leaves issue shall be
distributed by equal portions per stirpes to and amongst the children of the person dying
intestate and such persons as legally representing those children, in case any of those children
be then dead.”
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virtue of Section 4(1A)(d) of the Public Trustee Act (Cap. 260), “the Public Trustee may
undertake such functions and duties related to bona vacantia in the event of the death of
natural persons, as assigned by the Minister.” The Public Trustee, who conducts business at
the Public Trustee's Office under the Ministry of Law, is considered to hold the bona vacantia
estates.

In contrast, the estates of the Muslims will be paid to Baitulmal, in accordance with
the Islamic inheritance laws. Notably, Section 27(6) of Civil Law Act (Cap. 43) states that “no
clause in this section could affect the disposal of any property according to the Islamic law.”
Similarly, Section 111 of the Administration of Muslim Law Act (Cap. 3) outlines that “the
distribution of Muslim estate needs to be according to the Islamic law.”

The Administration of bona vacantia in United Kingdom

By virtue of Section 46 of Administration of Estates Act 1925, “bona vacantia estates shall
belong to the Crown.” The section provides that “in default of any person taking an absolute
interest under the foregoing provisions of Subsection 46(1)(i)-(v) of the Act, the residuary
estate of the intestate shall belong to the Crown, or to the Duchy of Lancaster or to the Duke
of Cornwall for the time being, as the case may be, as bona vacantia, and in lieu of any right
to escheat. The Crown or the said Duchy or the said Duke may (without prejudice to the
powers reserved by Section Nine of the Civil List Act 1910, or any other powers), out of the
whole or any part of the property devolving on them respectively, provide, in accordance with
the existing practice, for dependants, whether kindred or not, of the intestate, and other
persons for whom the intestate might reasonably have been expected to make provision.”

Proviso No. (1): “The persons who legally represent the children of an intestate are their
descendants and not their next of kin.”

Proviso No. (2): “Descendants of the intestate to the remotest degree stand in the place of
their parent or other ancestor, and take according to their stocks the share which he or she
would have taken.”

Rule 4: “If an intestate dies leaving a surviving spouse and no issue but a parent or parents,
the spouse shall be entitled to one-half of the estate and the parent or parents to the other
half of the estate.”

Rule 5: “If there are no descendants, the parent or parents of the intestate shall take the estate,
in equal portions if there are 2 parents, subject to the rights of the surviving spouse (if any) as
provided in Rule 4.”

Rule 6: “If there are no surviving spouse, descendants, or parents, the brothers and sisters and
children of the deceased brothers or sisters of the intestate shall share the estate in equal
portions between the brothers and sisters, and the children of any deceased brothers or sisters
shall take according to their stocks the share which the deceased brothers or sisters would
have taken.”

Rule 7: “If there are no surviving spouse, descendants, parents, brothers, and sisters, or
children of such brothers and sisters, but grandparents of the intestate, the grandparents shall
take the whole of the estate in equal portions.”

Rule 8: “If there are no surviving spouse, descendants, parents, brothers, and sisters, or their
children or grandparents, but uncles and aunts of the intestate, the uncles and aunts shall take
the whole of the estate in equal portions.”

Rule 9: “In default of distribution under Rules 1 to 8, the Government shall be entitled to the
whole of the estate.”
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In particular, under company law, the rights and properties of a company which has
been dissolved are bona vacantia. This includes the right to a tax refund from the Government
Legal Department(Gov.uk, 2020) and Section 1012 of Companies Act (2006) provides as
follows:

1) “When a company is dissolved, all properties and rights whatsoever vested in

or held on trust for the company immediately before its dissolution (including

leasehold property, but not including property held by the company on trust

for another person) are deemed to be bona vacantia and—

a) accordingly belong to the Crown, or to the Duchy of Lancaster or to the
Duke of Cornwall for the time being (as the case may be), and

b) vest and may be dealt with in the same manner as other bona vacantia
accruing to the Crown, to the Duchy of Lancaster, or to the Duke of
Cornwall.”

When there are no known heirs to an estate, the Government Legal Department's
Bona Vacantia Division (BVD) keeps the estate in trust and lists it on the bona vacantia list in
the hopes that an heir or heirs may come forward to claim it.* The BVD works for the Crown
to manage the estates of people who die intestate and have no known heirs, as well as collect
the properties of dissolved companies and other ownerless assets in the UK(Gov.uk, nd (a)).
Notably, the Government Legal Department, is a non-ministerial department that serves as
the government's primary legal advisor(Gov.uk, nd (b)). Meanwhile, the Crown Estate is an
autonomous commercial business that operates with HM Treasury and is incorporated as a
statutory corporation under the Crown Estate Act 1961 (Gov.uk, nd (c)).

Apart from that, the Unclaimed Estates websites are extremely useful in assisting
legitimate heirs in inheriting estates rather than allowing them to go unclaimed for a long
time or being transferred to the Crown by the Government Legal Department or other
governments or authorities in other jurisdictions. (Unclaimed estates, 2021). In general, BVD
will consider claims within 12 years of the completion of the estate administration, and
interest will be charged on the money kept. If a claim is made after the 12-year limit has
expired, BVD can accept fully reported claims up to 30 years from the date of death, with no
payment of interest on the money kept. Any petition filed with the BVD after the 30-year
period has passed will be ignored, and the estate will revert to the Crown (Gov.uk, nd (d)).

A Comparative Analysis of the Administration of bona vacantia in Malaysia, Singapore and
United Kingdom
The administration of bona vacantia in Malaysia and Singapore is fairly similar as the bona
vacantia estates in both countries are governed by a different set of personal laws. In
Malaysia, Federal Constitution, National Land Code 1965 and Small Estates (Distribution) Act
1955 govern bona vacantia for Muslims and will devolve upon the Baitulmal. Whereas Civil
Law Act 1956, Distribution Act 1958, National Land Code 1965 and Federal Constitution
govern non-Muslims' estates. Particularly, their movable properties are reverted to the YDPA
fund, while the immovable properties will accrue to the State Authority.

In Singapore, the personal law of the deceased governs the bona vacantia estates.
However, Civil Law (Bona Vacantia Laws) Order 2013 made under the powers conferred by
Section 27(1)(b) of the Civil Law Act (Cap. 43) provides several prescribed laws under which

4 Unclaimed Estates, accessed January 21, 2021, http://www.unclaimed-estates.org.uk/.
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property may accrue as bona vacantia, namely Sections 24(3A) and 25 of the Central
Provident Fund Act (Cap. 36); Section 6 of the Child Development Co-Savings Act (Cap. 38A);
and Sections 16 and 16H of the Education Endowment and Savings Schemes Act (Cap. 87A).
The bona vacantia estates are governed by Islamic law for Muslims under the Administration
of Muslim Law Act (Cap. 3), which concluded that Baitulmal would inherit the estate.
Meanwhile, the Civil Law Act governs non-Muslims' bona vacantia (Cap. 43) and the Intestate
Succession Act (Cap. 146) which state that the estates are accrued to the Government.
Nevertheless, based on the Public Trustee Act (Cap. 260), the Public Trustee may also
undertake functions and duties related to bona vacantia in the death of natural persons, as
assigned by the Minister. This concludes that bona vacantia estates are hold by the Public
Trustee under the Ministry of Law.

In United Kingdom, the Administration of Estates Act 1925 provides that bona vacantia
estates shall belong to the Crown. Interestingly, Companies Act 2006 also states that the
properties of a dissolved company are deemed as bona vacantia. BVD under the Government
Legal Department holds bona vacantia in trust, and releases it in the bona vacantia list. The
general rule in United Kingdom is that the interest will be paid if the claim is made within the
period of 12 years. If the estate is claimed after 12 years but up to 30-year time limit, the
interest will not be paid. However, no claim will be considered made after the 30-year period
and the estate will be passed to the Crown. The comparison of the administration of bona
vacantia in Malaysia, Singapore and United Kingdom are summarized in Table 1 below

Table 1
The comparison of the administration of bona vacantia in Malaysia, Singapore and Unied
Kingdom

Items Malaysia Singapore United Kingdom

* Federal Constitution * Civil Law Act Intestate without kin
¢ National Land Code « Civil Law (Bona Vacantia
1965 Laws) Order 2013
. Ce.ntral Provident Fund Act | | A yministration of
¢ Child Development Co- Estates Act 1925
Savings Act
¢ Education Endowment and
Savings Schemes Act Dissolved company

Muslim Muslim
e Companies Act 2006

* Federal Constitution * Civil Law Act (Chapter 43)

* National Land Code * Administration of Muslim
1965 Law Act (Chapter 3)

e Small Estates
(Distribution) Act
1955
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Non-Muslim Non-Muslim
Law e Civil Law Act 1956 * Civil Law Act (Chapter 43)
» Distribution Act 1958 | ¢ Civil Law (Bona Vacantia
* National Land Code Laws) Order 2013
1965 * Intestate Succession Act
* Federal Constitution (Chapter 146)
e Public Trustee Act
(Chapter 260)
Muslim: Baitulmal Muslim: Baitulmal Crown
(BVD Legal Department)
Non-Muslim Non-Muslim:
Ownership | Movable: YDPA Fund Public Trustee under Ministry
of Law
Immovable: State
Authority
Maximum X X *1-12 years: With
period interest
* 13-30 years: Without
interest

Conclusion and Recommendations

In conclusion, depending on the jurisdiction of each state, the administration of bona vacantia
is regulated by a variety of laws and procedures. In both Malaysia and Singapore, the
administration of bona vacantia is based on the deceased’s religion. For Muslims, the estate
is reverted to Baitulmal, whereas for non-Muslims, such estate is accrued to the Government.
Conversely, in United Kingdom, the law provides that the BVD under the Government Legal
Department will hold such estates up to 30 years and after this period, they shall belong to
the Crown.

As mentioned earlier, in Malaysia, the existence of various laws that governs different
types of unclaimed estates has led to the distinctive methods in the administration and
management of such estates. This research however would establish a valid and structured
findings on the governing laws of bona vacantia estates in Malaysia so that productive
elements of such estates would be activated to the advantage of the rightful beneficiaries.

Apart from that, based on the comparative analysis which has been discussed above,
the Malaysian authority is hope to be able to impose certain appropriate platform mechanism
to regulate, manage the issues and collect the data on bona vacantia by emulating certain
practiced by the United Kingdom. For instance, the authority may take advantage on interest
payment for any claim made by the beneficiary up to certain years in order to encourage
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beneficiaries to cooperate together to claim the estates in question as soon as possible. This
however, could only be done and justified once the authority introduce Unclaimed Estates
Websites to ensure information accessibility and act as a platform for long lost beneficiaries
or relatives to meet up virtually.
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