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Abstract

Recently, there has been an increase in cases of domestic violence in Malaysia especially
during the enforcement of the Movement Control Order (MCO) following the Covid-19
pandemic. In most cases, the marriage abused with domestic violence will usually end up with
divorce. However, in Islamic law, there is a concept of reconciliation and the issue arises if the
divorce is due to domestic violence, is the wife i.e the victim obliged to follow her husband if
the husband wants to reconcile to them in a state of iddah? Therefore, this research seeks to
identify the issue of reconciliation in divorce caused by domestic violence cases based on
Islamic and Malaysian law. Hence, using qualitative methods of research, the issues are
examined from the relevant literature including primary and secondary materials, governing
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statutes in Malaysia and from the Islamic perspective based on Qur’an, Sunnah, and views of
Muslim jurists as well as contemporary Islamic scholars. The research finds that the main
objective of reconciliation is to rehabilitate the relationship between husband and wife and
the principle of reconciliation in Malaysian law is in line with the principle of Islamic law.
However, in the case of divorce due to a case of domestic violence, the wife can reject the
reconciliation from the husband if she is worried that the said reconciliation will bring darar
(harm) to her. The research also identifies the need for further research for a better platform
mechanism that enable the women in knowing their right, remedies, seeks assistance and
functioning as a complete information for reference for them to initiate the legal process and
uphold their rights towards the domestic abuse.

Keywords: Reconciliation, Domestic Violence, Islamic Law, Malaysian Law.

Introduction

In Malaysia, the New Straits Times reported a rapid rise of domestic violence cases received
by Kuala Lumpur Hospital in 2016 as compared to the previous years (Bernama, 2016). Then,
it is reported the increase of domestic violence cases reported in Malaysia whereby Malaysia
has seen a spike 57% increase in the number of domestic violence up to 26 March 2020
(Arumugam, 2020). According to statistics from the Royal Malaysian Police (PDRM) during
January to December 2020, a total of 5,260 cases of domestic violence were investigated,
while referring to Ministry of Women, Family and Community Development (MWFCD)’s Talian
Kasih statistics, during the same period, a total of 2,540 cases of domestic violence were
received. Apart from that, for the first four months of 2021, from January to April, a total of
902 cases of domestic violence have been reported (Ariffin, 2021).

Nevertheless, it must be noted that the local empirical studies and official records
provide limited information on the number of cases, methods, risks and preventive measures
of domestic violence, and it is submitted that the unreported cases are far more than the ones
reported and documented in the available data (Kamruddin, 2013).

However, the issue that arises is that if the divorce is due to domestic violence, is the wife of
the victim obliged to follow her husband if the husband wants to reconcile with them in a
state of iddah? These issues and problems will be elaborated further in this research.

Reconciliation Based on Islamic Law

Reconciliation is from an Arabic word al-raj’ah which means the time of return (lbn Manzur,
1414H). It is said that a man returned to his place which means he coming back, in the
opposite of going away (Al-Abbas, n.d). Technically, al-raj’ah means a woman’s return to
marriage (reconciliation) from a temporary divorce (raj’i) in the period of waiting (‘iddah)
without appealing the marriage contract (Manzur, 1414H; Al-Syirbini, 1994).

The basic legal ruling with regards to a reconciliation of a marriage contract
permissibility (mubah). However, it will be changed based on the situation that occurred is
either obligatory (wajib) or preferable (mandub) or reprehensible (makruh) or impermissible
(haram) (Al-Kasani, 1986; Al-Bahuti, n.d). There are some Quranic verses which are specified
so. For example:

“And their husbands have more right to take them back in this [period] if they want

reconciliation.” (Al-Quran, 2: 228)

Then:
“Divorce is twice. Then, either keep [her] in an acceptable manner or release [her]
with good treatment.” (Al-Quran, 2: 229)
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From the above verses, the husband who divorces his wife can reconcile back with his
wife, providing she is still in her period of waiting. The aim is by reconcile his wife back, is
righteous and to bring things back to normal. However, this ruling applies where the husband
is eligible to take his divorced wife back in two times only. It is sinful to committing any harm
or injustice against the wife. NAli bin Abu Talhah reported that Ibn ‘Abbas said:

“When the man divorces his wife twice, let him fear Allah, regarding the third time.

He should either keep her with him and treat her with kindness or let her go her way

with kindness, without infringing upon any of her rights.”

There are also traditions of the Prophet (PBUH) on the reconciliation issue. In a
situation, the Prophet (PBUH) divorced xaflah, and then he reconciles her back in marriage
(Dawud, n.d). It is also narrated by Salim that ‘Abd Allah bin ‘Umar told him that he had
divorced his wife while she was in her menses. Thus, ‘Umar informed the Prophet (PBUH) of
that. The Prophet (PBUH) became very angry at that and said:

“lbn ‘Umar must return her to his house and keep her as his wife till she becomes
clean and then menstruates and becomes clean again, whereupon, if he wishes to
divorce her, he may do so while she is still clean and before having any sexual relations
with her, for that is the legally prescribed period for divorce as Allah has ordered.” (Al-
Bukhari, no. 4908)

On another occasion, Fatimah bint Qays reported that she came to the Prophet
(PBUH) and said:

“l am the daughter of ‘Ali Khalid and my husband named so and so, sent word to me

divorcing me. | asked his family for provision and shelter but they refused. They said,

‘O Messenger of Allah, he sent word to her divorcing her thrice.” Then the Prophet

(PBUH) said, “The woman is still entitled to provision and shelter if the husband can

still take her back.” (Al-Nasai, no. 3403)

Therefore, the Muslim scholars are unanimously agreed that if a husband divorced his
wife, either one or two times of divorces, he is entitled more to reconcile her back until the
end of the waiting period (Al-Munzir, 2004).

Conditions of the Reconciliation Husband and Wife
The majority of the Muslim scholars which include the Maliki, the Shafie and the Hanbali
schools of thought are observed that the husband who would like to reconcile must be Muslim
at the time of the reconciliation (Al-Hattab, 1992; Al-Syirbini, 1994, Al-Bahuti, n.d). The
husband must also reach the age of puberty (al-baligh) as according to the Maliki and the
Shafie schools of thought (Al-Hattab, 1992; Al-Syirbini, 1994). In contrast, the Hanbali school
of thought is viewed that the reconciliation is valid if the husband reaches the age at which a
child can discern between right and wrong (al-mumayyiz) (Al-Bahuti, n.d). The husband also
must be sound mind (al-Nagl) as according to the majority of the Muslim scholar (which
include the Maliki, the Shafie, the Hanbali and a view from the Hanafi schools of thought) (Al-
Hattab, 1992; Al-Syirbini, 1994). The traditions of the Prophet (PBUH) which is being as an
argument once the Prophet (PBUH) said:

“The pen has been lifted from three: From the sleeper until he wakes up, from the

minor until he grows up, and from the insane until he comes back to his senses or

recovers.” (Al-Nasai, no 3432)
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Among the four schools of thought, only the Shafie school of thought states that the
husband who wishes to reconcile the marriage must be in a voluntary manner and not being
coerced (Al-Syirbini, 1994). This opinion is supported by Ibn Hazm as he states that:

“Coercion is divided into two parts which are coercion to speak and coercion to act.

Coercion to speak will give non-effect impacts such as infidelity (al-kufr), slander (al-

gazf), confession (al-igrar), marriage (al-nikah), marriage other people (al-inkah) either

a guardian of a bride (al-wali) or representative of a guardian (wakil al-wali),

reconciliation (al-raj’ah), and divorce (al-talaq).”

The Prophet (PBUH) said to the effect:

“Allah has forgiven my nation for mistakes and forgetfulness, and what they are

coerced to do.” (Majah, n.d)

The same conditions above must be fulfilled by the wife who would like to reconcile.
She must be Muslim at the time of the reconciliation since the purpose of reconciliation has
legalized the marriage so that the apostasy is against the purpose (Al-Syirbini, 1994). This is
the view by the majority of the Muslim scholars which include the Maliki, the Shafie and the
Hanbali schools of thought (Al-Wahhab, 1999; Al-Nawawi, 2005; Al-Bahuti, n.d). Next, the
reconciliation must be on the temporary divorce (raj’i) either one or two times of divorces as
Allah the Almighty said in the Holy Quran:

“Divorce is twice. Then, either keep [her] in an acceptable manner or release [her]

with good treatment.” (Al-Quran, 2: 229)

Imam al-Shafie commented that the above verse is specified to temporary divorce
(raj’i) either one or two only (Al-Shafie, 1990). Similar guidance has shown in the tradition of
the Prophet (PBUH) as al-xasan reported that the sister of Ma’qil bin Yasar was married to a
man and then that man divorced her and remained away from her till her waiting period
(‘iddah) expired. Then the man demanded her hand in marriage, but Ma’qil got angry out of
pride, haughtiness, disagreed her to remarry him and said, “He kept away from her when he
could still retain her, and now he demands her hand again?” Then Allah revealed:

“And when you divorce women and they have fulfilled their term, do not prevent them
from remarrying their [former] husbands if they agree among themselves on an
acceptable basis. That is instructed to whoever of you believes in Allah and the Last
Day. That is better for you and purer, and Allah knows and you know not.” (Al-Quran,
2:232)

Therefore, the Prophet (PBUH) directed and recited the verse for Ma’qil.
Consequently, Ma’qil gave up his pride and haughtiness and yielded to Allah’s order (Al-
Bukhari, no. 5331). Therefore, Muslim scholars are unanimously agreed that the
reconciliation must be on the temporary divorce (raj’i) either one or two times only as
mention by Ibn al-Munzir (Al-Munzir, 2004). Then, the reconciliation be must with the wife
who has had her sexual intercourse (al-dukhul). Thus, a wife who has not yet has had her
sexual intercourse with her husband will have no waiting period after her divorce. The
husband and wife have not right to reconcile to their marriage. Allah the Almighty said to the
effect:
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“O You who have believed, when you marry believing women and then divorce them
before you have touched them, then there is not for you any waiting period to count
concerning them. To provide for them and give them a gracious release.” (Al-Quran,
33:49)

The above verse indicates that a wife who has been divorced by her husband would
have no waiting period if she not yet had her sexual intercourse with her husband. The
husband has no right to reconcile with her divorced wife and him also no financial obligation
toward his former wife after the divorce. Muslim scholars are unanimously agreed on the
matter as mention by Ibn al-Munzir (Al-Munzir, 2004). Next, the reconciliation must be during
the waiting period of the wife (al-‘iddah). If the period lapse, they have no right to reconcile
as Allah the Almighty said:

“And their husbands have more right to take them back in this if they want

reconciliation.” (Al-Quran, 2: 228)

The husband has more right to reconcile his wife back in this, which means in this
waiting period as mention by Ibn Munzir and being the consensus of all Muslim scholars (Al-
Munzir, 2004). Otherwise, a man should adhere to a new marriage contract (al-‘aqd) if he
wishes for his former wife. Also, the reconciliation must be with a wife who does not pay
some of the amount of ransom (al-fidya) to her husband. By paying that amount, she intended
to release herself from her husband and her husband will no longer have the right to reconcile
with her (Al-Bahuti, n.d). Muslim scholars are consensus on this matter as mention by Ibn al-
Rif‘ah al-Ansari (Al-Ansari, 2009). Allah the Almighty said in the Holy QurEn:

“But if you fear that they will not keep [within] the limits of Allah, then there is no

blame upon either of them concerning that by which she ransoms herself.” (Al-Quran,

2:229)

Finally, according to al-Shafie, a husband who wishes to reconcile must be specified
which one of his wife he wishes to, in the situation when he divorces a wife but ambiguously
which wife and he divorces all his wife and wishes to reconcile to a wife (Al-Syirbini, 1994).

The above requirements either for the husband or for the wife are intended to make
the reconciliation fulfil its objective which is for the betterment relationships between
spouses. It is the wisdom of the urgency of reconciliation as a man may divorce his wife and
then regret his action (Al-Kasani, 1986). Allah the Almighty said:

“You know not; perhaps Allah will bring about after that a [different] matter.” (Al-
Quran, 65: 1)

For that reason, the mistake which leads to an act of divorce needs to be corrected. If
there is no reconciliation, the mistake will not be able to be corrected. Thus, it is the great
wisdom from Allah the Almighty.

Requirement of Wife’s Consent to Reconcile
The rule is the wife’s consent is not required for the reconciliation. Thus, the husband has to
reconcile to his wife, whether she consented or not. A husband has more right compared to
his wife in this matter as Allah the Almighty said:
“And their husbands have more right to take them back in this if they want
reconciliation.” (Al-Quran, 2: 228)
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Ibn Munzir mentions that this rule has become a consensus of the Muslim scholar (Al-
Munzir, 2004). The same consensus recited by Ibn Hazm, ‘Ala’ al-Din al-Samargandi, lbn
Rushd, Ibn Qudamah, al-Qurtubi, al-‘Ayni, Ibn al-Hamam, al-San’ani and others (Al-Qahtani,
2012). However, it is reprehensible (makruh) to reconcile a marriage contract if it is expected
to harm and illegal (haram) if it harms purpose (Al-Kasani, 1986; Al-Bahuti, n.d). Allah the
Almighty said to the effect:

“And when you divorce women and they have [nearly] fulfilled their term, either retain

them according to acceptable terms or release them according to acceptable terms,

and do not keep them, intending harm, to transgress [against them]. And whoever
does that has certainly wronged himself. And do not take the verses of Allah in jest.”

(Al-Quran, 2: 231)

Thisis an order from Allah to men that if one of them divorces his wife with a reversible
divorce, he should treat her kindly. But, whenever her time of waiting comes to an end, he
either takes her back in a different way, like seeing that he has taken her back, and he lives
with compassion. Or, he should release her after her waiting period finishes and then kindly
asks her to depart from his house, without disputing, fighting with her or using foul words.
Besides, it is impossible to reconcile except for those who want to improve their selves and
relationships and intend the goodwill (Taymiyah, 1418H). As the reconciliation is for the
objective of the betterment relationships between spouses, any harm purpose will depart
from the objective.

Domestic Violence from Islamic and Malaysian Law
Domestic violence or abusive behaviour directed by one family or household member against
another (Merriam-webster.com, n.d). In order to curb this issue, the Domestic Violence Act
1994 was passed in Malaysia in 1994 with aim to help victims in domestic violence cases
(Columbini et al., 2011).
By virtue of Section 2 of Domestic Violence Act 1994, “domestic violence means the
commission of any of the following acts”:
(a) “wilfully or knowingly placing, or attempting to place, the victim in fear of physical
injury;”
(b) “causing physical injury to the victim by such act which is known or ought to have
been known would result in physical injury;”
(c) “compelling the victim by force or threat to engage in any conduct or act, sexual or
otherwise, from which the victim has a right to abstain;”
(d) “confining or detaining the victim against the victim's will; or”
(e) “causing mischief or destruction or damage to property with intent to cause or
knowing that it is likely to cause distress or annoyance to the victim, by a person
against—"“
(i) “his or her spouse;”
(ii) “his or her former spouse;”
(iii) “a child;”
(iv) “an incapacitated adult; or”
(v) “any other member of the family.”
There are certain forms of domestic violence among others physical abuse, emotional
abuse, and financial abuse. According to the AMEND Workbook for Ending Violent Behavior,
any physically hostile behaviour, withholding of bodily needs, indirect physically hurtful
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action, or the fear of physical abuse is considered physical abuse. Meanwhile, any activity that
exploits another's vulnerability, insecurity, or character is considered emotional abuse. Apart
from that, financial abuse is a method of gaining control over a victim by manipulating their
financial resources. This can include, but is not limited to, controlling the family's income and
either denying or severely restricting the victim's access to family cash. This could involve
concealing financial secrets or hidden accounts, putting the victim on an allowance or giving
them no control over how their money is spent, or forcing them to hand over their wages to
the offender. The victim may potentially lose their job or be prevented from getting a job as
a result of the assault. By making the victim late for work, refusing to give transportation to
work, or calling/harassing them at work, the abuser might cause the victim to lose their job.
(Lindsey et al., 1993).

Apart from that, Section 3 of Domestic Violence Act 1994 provides that the provisions
of this Act shall be read together with the provisions of the Penal Code which concluded that
the domestic violence is categorised as a criminal case. By virtue of Section 18A from the
Domestic Violence Act 1994 (Amendment 2012) (ActA1414) states that these offenses
involving domestic violence are deemed to be arrestable offenses.

The Domestic Violence Act 1994 offers battered women protection from the abuser
in the form of protective orders such as Emergency Protection Order (EPQ), Interim Protection
Order (IPO), Protection Order (PO), and provides for compensation and counselling to be
made available to them (Dusuki, 2017). Besides, there are other forms of remedies such as
rehabilitation programmes provided for the victims.

In Islamic law, domestic violence was condemned by the Prophet (PBUH) in both deed
and word. The Prophet (PBUH) said, “Never beat God’s handmaidens (female believers).”
(Asad, M., 1980) The Prophet (PBUH) also said, “Could any of you beat his wife as he would
beat a slave, and then lie with her in the evening?” (Al-Bukhari, 1422H). The Prophet (PBUH)
had a reputation for never striking a woman or a children. Aisha is reported to have said, “The
Prophet never beat any of his wives or servants; in fact, he did not strike anything with his
hand except if he were to struggle in the cause of God.” (Al-Asqalani, 1987)

In reconciliation, a husband should not intend to afflict harm to his wife it, rather he
should intend to rehabilitate their relationship as Allah the Almighty said:

“And their husbands have more right to take them back in this [period] if they want

reconciliation. And due to the wives is like what is expected of them, according to what

is reasonable.” (Al-Quran, 2: 228-229)

The verse indicates that the wife has certain rights on her husband, just as he has
certain rights on her, and each is obliged to give the other spouse his due rights. The Prophet
(PBUH) said:

“Fear Allah regarding your women, for you have taken them by Allah’s covenant and

were allowed to enjoy with them sexually by Allah’s Words.” “You have the right on

them that they do not allow anyone you dislike sitting on your mat. If they do that,
then discipline them leniently. They have the right to be spent on and to be bought

clothes in what is reasonable.” (Muslim, no. 1218)

Thus, it is reprehensible (makruh) to reconcile a marriage contract if it is expected to

harm and illegal if it harms purpose (Al-Kasani, 1986; Al-Bahuti, n.d). A wife must prove to the
court that her husband will be afflicted he with harm if they reconciled (Islamtoday.net, n.d).
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It is sinful for those husbands who divorces his wife and then reconcile with her back, and he
intends to afflict harm.

Apart from than that, a wife is permissible to ask for a divorce if harm is afflicted upon
her. Some examples are the husband’s incapability to fulfil the wife’s rights, such as
maintenance, cohabitation, housing, etc. The wife has the choice between being patient or
request for a divorce. A wife also permissible to ask for a divorce is the husband abusive his
wife, beating and cursing for no legitimate reason even if it happens once and not repeated
(Al-Misri, 2005). For example, is the husband called his wife, “Oh dog’s daughter!” or “Oh
infidel’s daughter!” and other (Al-Dusugi, n.d). Therefore, if a wife is permissible to ask for
divorce due to harm which is afflicted to her during marriage time, it is also permissible to a
wife to refuse to the reconciliation during waiting period on the reason of harm is expected
in the reconciliation.

The principle of reconciliation in Malaysian law is in line with the principle of Islamic
law which can be seen through the Section of 51 of Islamic Family Law (Federal Territory) Act
1984 (IFLA). By virtue of Section 51(1), “revocable divorce” “means a divorce by one or two
talag not followed by completion of 'iddah, and "recohabit" means resume conjugal relations
within the period before the divorce has become irrevocable.”

“If, after a revocable divorce, recohabitation takes place by mutual consent, the
parties shall within seven days report the fact of recohabitation and other relevant particulars
to the Registrar for the kariah masjid in which they reside” (Section 51(2), IFLA 1984).

“If after a revocable divorce the husband pronounces a ruju' (reconcile) and the wife
has consented to the ruju’, she may, on the application of the husband, be ordered by the
Court to resume conjugal relations, unless she shows good cause to the contrary, according
to Hukum Syara', in which case the Court shall appoint a conciliatory committee as provided
under Section 47 and that section shall apply accordingly” (Section 51(8), IFLA 1984).

It is also permissible to a wife to refuse to the reconciliation during waiting period on
the reason of harm is expected in the reconciliation as Section 51(9) of IFLA 1984 provides
that “if after a revocable divorce the husband pronounces a ruju' but the wife has not
consented to the ruju' for reasons allowed by Hukum Syara', she shall not be ordered by the
Court to resume conjugal relations, but the Court shall appoint a conciliatory committee as
provided under Section 47 and that section shall apply accordingly.”

Conclusion

Therefore, it can be concluded that the objective of reconciliation from divorce is to
rehabilitate the relationship between husband and wife. However, if it is feared that there
will be darar (harm) from the reconciliation, then the wife can reject the reconciliation. This
is because if a wife can ask for a divorce if there is darar (harm) in their marriage, thus, if the
divorce is due to the case of domestic violence, then the wife also can reject the reconciliation
on the grounds of darar (harm) will occur as a result of the reconciliation. The research
submitted that the husband must protect the rights of the wife by treating them with love
and not vise versa by hurting the wife. If the husbands can immerse themselves in the rights
of these wives as outlined in the Quran and Sunnah, then the cases of domestic violence will
not occur. As a result, the children and wife will be able to live happily in a peaceful, calm, and
harmonious family. The research also identifies the need for further research for a better
platform mechanism that enable the women in knowing their right, remedies, seeks
assistance and functioning as a complete information for reference for them to initiate the
legal process and uphold their rights towards the domestic abuse.
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Contribution

This study originates a new findings for the issue of reconciliation in divorce caused by
domestic violence cases. It is submitted that in the case of divorce due to a case of domestic
violence, the wife can reject the reconciliation from the husband if she is worried that the said
reconciliation will bring darar (harm) to her.
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